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Hon. D. C. Greer

State Highway Engineer

Texas Highway Departwent

Austin, Texas Opinion No. V-1211

Re: Evidence of ownership reguired
to accompany an initlal applica-
tion for a certificate of title
for a new motor vehlcle on the
effective date of House Bi1ll 409,
Acts 52nd Leg., which amends
Article 1436-1, V.P.C., the Cer-
Dear Sir: tificate of Title Act.

You have requested the opinion of this offiee
with pregard to what evidence of ownership will Be re-
guired to acecompany the initlal application for & cer-
tificate of title for a motor vehlcle In Texas om and
after the effective date of House Bill 409, Acte 52nd
Leg., 1951, which amends certain sections of Amticle
1436-1, V.P.C., kwmown as the Certificate of Title Act.

You state that in the past Texas cltizens and
dealers have purch&#sed many new vehilcles upon whileh it
was not negessary to furnish a manufacturer's certif-
icate in connectlion with the issuance of a certificate
of title. Many of such vehicles are stlll in the pos-
session of dealers and no certificate of title has been
issued thereon. You then ask whether such vehicles
vhich are on hand with dealers as of the effective date
of House Bi1ll 409 may be registered and titled under
preseat requiremente or wlil they have to be titled un-
der the provisions of House Bfll 409.

House Bi1ll 409 amendz Sections 7, 8, and 9
of Article 1436-1, V.P.C., as follows: ,

"Seetion 1. The Ceptificate of Title
Act of the State of Texas, belng Aects, 1939,
Forty-sixth Legislature, Page 602, 1s here-
by amended by deleting uherefrom Seﬂtibns
7, 8, and 9, and substltuting In lieu there-
of ‘the following:
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"1Section 7. The term "First Sale" means
the bargain, sale, transfer, or delivery with
intent to pass an interest therein, other than
& lien, of a motor vehicle which has not been
previously reglstered or licensed In this State
or elsewhere; and such a bargain, sale, transfer
or delivery, accompanied by registration or 1i-
cens8ing of said vehicle in this State or else-
where, shall constitute the first sale of sald
vehlicle, irrespective of where such bargain,
sale, transfer, or delivery occurred.

"1Section 8. The term "Subseguent Sale"
means the bargaln, sale, transfer, or delivery,
with intent to pass an interest thereln, other
than a lien, of a motor vehlecle which has been
registered or licensed within this State or
elsewhere, save and except when such vehicle
is not required under law to be registered or
licensed in thls State; and any such bargain,
sale, transfer, or delivery of a motor vehicle
after same has been registered or licensed shall
constitute a subsequent sale, lrrespective of
where such bargaln, sale, transfer, or delivery
occurred.

"1Seetion 9. The term "New Car" means a
motor vehicle which has never been the subject
of a first sale elither withln this State or
elsewhere.'

"See. 2. If any section, subsection, or
clause of this Act 1s for any reason held to
be unconstitutional, such decislon shall not
thereby affect the validity of any of the re-
maining portlons of thils Act, and it is heredby
declared that this Act would have been passed
notwlthstanding the absence of such portion
hereof so declared unconstitutional.

"Se¢. 3. All laws or parts of laws 1in
conflict herewlith are hereby repealed to the
extent of such confllct.

"Sec. 4. ‘The fact that hundreds of new
motor vehlcles are now belng brought into the
State of Texas as used cars, thereby endanger-
ing the title of such vehlcles under the Cer-
tificate of Title Act and thereby rendering
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uncertaln the legal status of such vehlcles,
creates an emergency and an Imperative public
necesslity that the Constitutional Rule reguir-
ing bills to be read on three several days be
suspended, and said Rule is hereby suspended,
and that this Act shall be effective from and
after the date of its passage, and it is so
enacted."

Prior to the passage of House Bill 409, it was
held in State Highway Department v. Texas Automotive
Dealers Assoclation, 239 S.W.2d 662 (Tex. Clv. App. 1951,
errcr applied for), that as to motor vehicles purchased
or otherwlse acquired cutside of the State of Texas,
and imported into Texas for the purpose of resale in
Texas, the bargain, sale, transfer, or delivery of the
motor vehlcle outside the State of Texas, prior to im-
portation, transposed the legal status of such motor
vehicle to that of a '"used car," as then defined in
Article 1436-1, V.P.C. Thereafter, upon resale being
accomplished 1n Texas, slnce such motor vehlcles were
"used cars" regardless of the presence or absence of
reglstration of such motor vehicles in Texas or else-
where, the appropriate evidence of ownership to accom-
pany an inltial application for a certificate of title
for such motor vehlcles was held to be a properly ac-
cemplished importer's certificate and such additional
evidence of title as the Highway Department might re-
gulre to show good tltle and the mortgage condition
pertalning to the motor veniclie. That procedure was
expresely held as precludlng the necessity for present-
Ing & manufacturer's certiflcate.

House Bill 409 was signed by the Governor on
May 23, 19%1, and since it passed the Texas Senhate by
a vlva voce vote, 1t becomes effective nlnety days after
the date of adjournment, which will be Septenber 7,
1951. The biil is unguestionably pertinent to the con-
struction of Article 1436-1 adopted in State Highway
Department v. Texas Automctive Dealers Association,
supra. Under the definition of a "first sale,” as
amerded by House Bill 409, for a "rirst sale" to be
consummated 1t must be accompanled by the inltial reg-
istration cr licensing of the motor vehicle, elther
In Texas or elsewhere. This, of course, was not true
prlor to the passage of House Bill 409.
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Therefore, after the effective date of House
Bill 409, an owner, as defined in Article 1436-1, may
not buy or otherwise acquire a motor vehicle at =z
“first sale" as defined in the amended definltion pro-
vided in House Bill 409, without presentation of a
manufacturer's certificate as the evidence of ownep-
ship reguired under Section 28 to accompany the in-
itial application for a certliflcate of title. This
is true whether the motor vehicle was acquired in
Texas or elsewhere. Possesslon of the motor vehicle
by the seller prior to the effective date of House
Bill 409 will not alter or change the application of
House Bill 409, as the reguirement of applylng for a
certificate of title under Article 1436-1 is occa-
sioned by the sale or disposition of the motor vehi-
cle (Sec. 27), the registration of the motor vehicle
§Sec. §3Eb;§, or the operation of the motor vehicle
Sec. b3(c)).

Your request reveals the particular adminis-
trative problem which will arise after House B1ll 409
becomes effective. A great number of automobile deal-
ers have acguired previously unregistered and unoperated
motor vehicles outside the State of Texas, in States
under the laws of which manufacturer's certificates are
not required to be furnished by manufacturers to their
vendees. Those motor vehlcles are resting on dealers'
lots in Texas where they are expcsed for sale or will
goon be, and up untll this time they were titled by the
vendee who purchased the motor vehlcle by presenting
an importer's certificate and a bill of sale or an in-
volce. As to all of these motor vehlcles, which are
not previously titled or registered prior to the effec-
tive date of House Blll 409, they must be sold or dis-
posed of prlor to September 7, 1951, or beglinning on
that date 1t will be necessary to furnish a manufact-
urer's certificate with the initlial application for a
certificate of title.

We point out in thils connectlon that although
dealers are not prequlred to secure certificates of title
to motor vehicles which they have for sale [see Texas
Autcomotlive Dealers Assoclation v. Harrls County Tax
Assessor-Collector, 229 S.W.2d 797 (Tex. Sup. 1950)7
there 18 nothling in the law which would prevent the
dealers themselves from applylng for titles prilor to
September 7, 1951, on all unregistered or unlicensed
motor wvehlcles acgulred outside of Texas and which are
now on hand and will be affected by the provisions of
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House Bill 409. Under the decislon in State Highway
Department v. Texas Automotive Dealers Assoclation,
supra, dealers may title such vehlicies upon the pre-
sentation of an importer's certificate and an involce
or a blll of sale, prior to September 7, 1951,

The foregoing observatlons also apply to
mctor vehicles in the hands of individuals; but there
should be no substantial administrative difficulty as
to 1ndividuals because individuals normally import
registered vehicles. After the effective date of
House Bill 409, all motor vehicles which are regis-
tered, in Texas or elsewhere, are used motor vehicles
within the incidence of Section 29 of Article 1436-1,
V.P.C., and a manufacturer's certificate is not re-
gulired to accompany a title application for & used
motor vehicle.

SUMMARY

House Bill 409, Acts 52nd Leg., R.S.
1951, amending Sectlons 7, 8, and 9 of the
Certificate of Title Law (Artu 1436-1,
V.P.C.) becomes effective ninety days
after adjournment of the Legislature, or
Septenber 7? 1951, Its provisions with
respect to "first sale," "subsequent
sale” and "new car" as those terms are
therein deflined are applicable to, and
must be complied with after its effec-
tive date, In the 1gsuance of a certif-
icate of title on a motor vehicle brought
into Texas prior to the effective date of
the Aet but upon which no certiflcate of
title had been issued.

APPROVED: Yours very truly,
Red McDaniel PRICE DANIEL
State Affeairs Division Attorney General

Evereit Hutchinson
Executive Assistant
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